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		Szelag, Matthew
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Hi Dave and Melissa,





 





As you know, we will be offering tribal govt-to-govt consultation on our upcoming SMS action.  Although I don’t know when Ecology will be formally submitting the SMS to EPA, we wanted to send an offer letter in the next week recognizing how much time it can take to organize consultations, particularly if several tribes are interested.  





 





I’ve attached a draft of our letter and welcome any comments you may have, ideally by next Wednesday.   For context, we are trying to provide enough info to the tribes to help them determine if they’d like to consult.  I suggest we discuss during our phone call early next week, which Dave is aiming to schedule on Tues or Wed.  Please let me know if you have any questions, thanks.





 





 





Angela Chung
Water Quality Standards Unit Manager
U.S. Environmental Protection Agency
1200 Sixth Ave, Suite 900, OWW 131
Seattle, WA  98101
Phone:  206-553-6511
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OFFICE OF 


WATER AND WATERSHEDS








Tribal Chairman/Chairwoman


Address








Dear Chairman X:





I am writing to provide you notice of an upcoming U.S. Environmental Protection Agency (EPA) Clean Water Act (CWA) decision in the State of Washington, and to offer you the opportunity to engage in government-to-government consultation with the EPA about our upcoming decision.





The Washington Department of Ecology (Ecology) adopted new and revised Sediment Management Standards (SMS)[footnoteRef:1] in Parts I-V at WAC 173-204 on February 22, 2013.  EPA previously approved the entire SMS rule under section 303(c) of the CWA in 1991.   [1:  For further detail and information on the revisions to the Sediment Management Standards, please see Ecology’s website at: http://www.ecy.wa.gov/programs/tcp/regs/2011-SMS/2011-SMS-hp.html. ] 






Ecology plans to submit minor revisions to Parts I-IV for EPA review and approval or disapproval under section 303(c) of the CWA.  Parts I-IV contain general information, definitions, sediment quality standards, and sediment source control provisions.





Ecology is not planning to submit the revisions to Part V for EPA review and approval or disapproval under section 303(c) of the CWA and is asking EPA to withdraw its 1991 CWA section 303(c) approval for Part V.  The revisions to Part V of the SMS establish sediment cleanup standards for the protection of freshwater benthic communities and human health.  For human health, the Part V revisions include a site-specific risk assessment approach, including the development of a site-specific fish consumption rate instead of the use of a default fish consumption rate.  Ecology adopted the revisions to Part V under the authority of the State’s Model Toxics Control Act (MTCA) and has informed the EPA that Part V is no longer intended to be used for CWA purposes. 





In the upcoming CWA review, EPA will need to approve or disapprove any new or revised water quality standards in Parts I-IV, and decide whether to withdraw its 1991 approval of Part V.  EPA’s evaluation of Part V will consider whether that section contains water quality standards such that EPA had the authority or duty to act on Part V in 1991.  Similar to the previously approved Parts I-IV, if the EPA approves the revisions to Parts I-IV under CWA section 303(c), they will become effective for the purposes of the CWA and would be used in the assessment and listing of impaired waters and the development of TMDLs and NPDES permits in the State of Washington.  If the EPA withdraws the Agency’s 1991 approval of Part V, as Ecology requests and for the reasons previously noted, then those provisions would no longer be in effect for CWA purposes. 





The EPA recognizes its unique relationship with Tribal governments as set forth in the United States Constitution, treaties, statutes, executive orders, and court decisions.  We also recognize the important role Tribes play in water quality protection in Indian Country and treaty-protected usual and accustomed fishing areas.  Therefore, we would like to offer you the opportunity to consult government-to-government with the EPA regarding Ecology’s revisions to the Sediment Management Standards to ensure that we fully consider the Tribe’s interests in our upcoming decision.





If you would like to consult on the EPA’s upcoming decision on Ecology’s Sediment Management Standards, please contact Mary Lou Soscia (503-326-5873 or soscia.marylou@epa.gov) by 3 weeks from signature date. If you do request consultation, please also identify the Tribe’s point of contact for planning the consultation, and any policy that the Tribe may have regarding consultation with us.  If we can provide you or your staff with further information or assistance, please contact me at 206-553-1855 or Mary Lou Soscia.


							


Sincerely,











							Daniel D. Opalski, Director


							Office of Water and Watersheds











cc:	Tribal environmental contacts
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